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PIRST AMENDED AND RESTATED
DECLARATION OF COVENANTS, CONDITIORS
AND RESTRICTIONE

FOR

WEEBT BANK

This FIRST AMENDED AND RESTATED DECLARATION OF COVENANTE,
CONDITIONS AND RESTRICTIONS FOR WEST BANK ("Declaration®) ise
executed to be effective as of the 2nd day of May, 1897, by
VALENCIA HOMES, INC.,, an Arizona corporation, successor-in-
interest to Clarion Homes, LLC, an Arizona limited liability
company, a/k/a Clarion, L.L.C., and THE FORECAST GROUP, L.P., a
California limited partnership (collectively, "Declarant").

The Declarant has heretofore recorded that certain
Deglaration of Covenants, Conditions and Restrictiaons for West
Bank, dated July 10, 1996, in the records of the Maricopa
County, Arizona, Recorder’s Office on July 12, 1996, as Dccument
No. 96-0492742. Declarant now desires to amend and restate that
document in its entirety as stated herein.

RECITALS
a. Declarant is the owner of certain real property

located in Gilbert, Arizona, legally described as Lots 1-168,
inclusive, and Tracts A, B, ¢, D, E, F and G, on Exhibit "A"
attached hereto (the "Property" or "West Bank"), and which is to
be known and developed under the name "West Bank." Any refer-
ence herein to “"West Bank® shall refer to the Property.

B. Declarant desires to develop West Bank with residen-
tial areas, together with common areas, roadways, Open spaces,
walkways and other facilities.

C. Declarant desires and intenda that West Bank shall be
held, sold, conveyed, developed and used subject to the eass=
ments, restrictions, covenants and conditions in this Declara-
tion.

D. = Declarant intends +to form an Arizona non-profit
corporation to be known as "Westbank, Inc.!" ("Assogiation") for
the purpose of benefiting Weet Bank and its Owners, which will:
{2) acquire, construct, operate, manage and maintain the Common
Areas and other areas of West Bank; (b) establish, levy, collect
and disburse the Assessments and other charges imposed hereun-
der; and (c¢) as the agent and representative of the Members of
the Association and Ownersg, administer and enforce all provi-
- sions hereof. - :

MEK/1 53191 /VA020-00001



B, Defined terms appear herein with the first letter of
each word in the term capitalized. Unless otherwise provided
herein, defined terms shall have the meanings given to then in
Article I hereof.

BCLARATION

NOW, THEREFORE, DECLARARNT hereby declares, covenants and
agrees as follows:

ARTTCLE T - DEFINITIONS

As used herein, the following terms shall have the follow-
ing meanings:

1. “Additional Covenants” shall mean any covenants,
restrictions, reservations, charges, servitudes, assessments,
conditions, 1liens or easements affecting West Bank or any
portion(s) thereof in addition to those provided for in this
Declaration, which are provided for in any subdivision plat, wmap
of dedication, contract, deed, declaration or other instrument
recorded against the Property or any part thereof.

2. “Adjustment Date” shall mean January 1 of each year
during ths period this Declaration remains in effect.

3. “aAgencies” shall mean the FHA, the VA and any other
governmental agencies or financial institutions.

4. “annual Assessments” shall mean the regular annual
assessments levied by the Board pursuant to Article VII.

5. “architectural Control Commpittee® shall mean the
committee formed pursuant to Article VIII.

6. “Articles” shall mean the Articles of Incorporation of
the Association (or of any successor thereto), as amended,
supplemented or restated from time to time, on file with the
Arizona Corporation Commission.

7. “pssessments” shall mean all Annual Assessnents,
Special Assessments and all other amounts declared by this
Declaration to be part of the AssestEmnents.

8, “Assessment Lien” shall mean the charge and continuing
servitude and lien against a Lot for payment of Assessments
described in Section VII(2). :

9. “pssassment Period” shall mean each period for which
pericdic Assessments are to be levied against a Lot pursuant to
this Declaration.

10. “Asgogiation” shall mean Westbank, Inc., an Arigona
nonprofit corporation, its successors and asgigns.

MEK/15319E. L7V AO20-00001



11. “Associstion Rules” shall mean the rules and regula-
tions adopted by the Association pursuant to Section VI(1).

12. “Board” shall mean the Board of Directors of the
Assoclation.

13. “Building Fnvelope” shall mean the portion of each Lot
in which Improvements are permitted under the provisions hereof.

14, *“Business Use” shall be construed to have its ordi-
nary, generally accepted meaning and shall include any occupa-
tion, work or activity undertaken on an ongoing bkasis which
involves the provision of goods or services to Persons other
than the provider/s family and/or house guests and for which the
provider receives a fee, compensation or other form of consider-—
ation, regardless of whether such activity: (i) is engaged in
full or part-time; (ii) is intended to or does generate a
profit; or (iii) requires a license. The leasing of an Owner’s
own Lot shall not be considered to be a trade or business.
tRusiness Use" shall not include the existence or operation of
business activity which: (a) is not apparent or detectable by
sight, sound or smell from outside the Lot on which it occurs;
(b} does not involve Persona coming onto West Bank who do not
reside in West Bank or door-to-door solicitation of residents of
West Bank; (c) is consistent with a residential character and
not a nuisance, a hazardous or offensive use or a threat to the
security or safety of other residents of West Bank, as may be
determined by the Board in its sole discretion; and (d) is
consistent with any applicable zoning and other reguirements of
govermmental authorities. "Business Use" shall not include the
following activity on any Lot: (A) maintaining a personal
professional library; (B) keeping personal business or profes-
sional records or accounts; (C) handling personal business or
professional calls or correspondence; or (D} any activity, not
otherwise prohibited by this Declaration, which has bheen
expressly approved in advance by the Assoclation. "“Business
Use" shall prohibit the use of any Lot as the primary or sales
office of any use approved by the Association under the previous
sentance.

15. “Bylaws” shall mean the Bylaws of the Association, as
amended, supplemented or restated from time to tinme.

16, “gity” shall mean the City of Gilbert, Arizona.

17. “Ycommon Area” and “Common 2reas” shall mean all real
property and the Improvements or amenities thereon, which may
from time to time be owned, leased, controlled, operated or
maintained by the Association and intended for the use and
enjoyment of the Owners and/or Occupants of West Bank (includ-
ing, but not limited to, areas used for landscaping, Zflood
controel, drainage, bicyvcle or jogging paths, parks, recreational
areas, open space, walkwaye, pedestrian and vehicular ingress
and egress), whether or not such areas are located on a Lot.

BER/S3191. 1/ VATO-0000,



18. “Common Expensges” shall mean all expenses and charges
of operating the Association, owning the Association’s interest
in the Common Areas and performing the rights and duties of the
Association, including any obligations of the Association under
Additional <Covenants and the establishment of reasonable
resexrves, all as may be found necessary and approprlate by the
Board.

18. “Declarant” shall mean, collectively, CLARION HOMES,
LLC, an Arizona limited liakhility company, and THE FORECAST
GROUP, L.P.,” a California 1limited partnership, and the suc-
cessors and assigns of all or substantially all of Declarant’s
rights and powers hereunder.

20. “Design Guidelines” shall mean the rules, regulations,
restrictions, architectural sgstandards and design guidelines
adopted from time to time by the Architectural Control Committea
pursuant to the provisions of Article VIII hereof.

21. “Dwelling Unit™ shall mean any building, or part
thereof, situated upon a Lot and intended for use and occupancy
as a residence by a Single Family.

22. “Exempt Property” shall mean portions of West Bank not
subject to Assessments, which shall be the following areas how
or hereafter located within West Bank:

(a} all cGovernment Property;

(b) all Common Areas for so long asyneclarant or the
Association is the owner thereof; and

() all other property owned by Declarant, as long as
Declarxant is the holder of the Class B Membersghip, pursuant to
Section vII(3).

23. “FHA™ shall mean the Federal Housing Adninistration.

24. “Pirst HMortgage” ghall mean a deed of trust or mort-
gage made in good faith and for valus Recorded against a Lot
which has priority over all other deeds of trust or mortgages
Recorded against that Lot.

25.  “Government Property” shall mean all land and improve-
ments owned by or dedicated to a public or governmental authori-
ty for so long as the public or governmental authority is the
owner or beneflclary thereof and such property is used for
governmental purposes,

26. “Improvements® shall mean all buildings, structures,
fencing, pools, decks, patios, walkways, grading, paving,
storage, non-native landscaping and any and all non—-natural
materials or construction. '

ummsmmmmmmMm



27. “Lot” shall mean an area of real property designated
as a “Lot” on a Recorded subdivision plat approved by Declarant.

28. “Member” shall mean any Owner and Declarant (for so
long as Declarant is a Class A or Class B Member).

29. “Membership” shall mean a membership in the Associa~
tion, including the rights and dutiesg of Members provided for
harein and in the Articles and Bylaws.

30. “Occupant” shall mean any Perscon other than an Owner
who occupies or is in rightful possession of a Lot or any
portion thereof or Improvement thereon, whether as a lessee
under a lease or otherwise.

31. “Owner® shall mean the record holder eof legal title to
the fee simple interest in any Lot, other than Declarant, or, in
the case of a contract purchaser, the contract purchaser {but
only if the contract has been Recorded), but excluding others
who hold such title merely as security. If fee simple title to
a Lot is vested of record in a trustee pursuant te A.R.S. §§ 33-
801 et segq., legal title shall be deemed to be in the trustor.
An Owner shall include any Person who holds record title to a
Lot in joint ownership or as an undivided fee interest.

32. “Person” shall mean a corporation, partnership,
limited 1iability company, joint venture, individual, trust or
any other legal entity.

33. “Recording” means placing an instrument of public
record in the office of the County Recorder of Maricopa County,
Arizona, and “Recorded” means having been so placed of public
racord.

34. “Recorded Assessment Lien” shall mean an Assessument
Lien with respect to which the Board has Recorded a notice of
lien against a Lot covering the delinguent amount plus accruing
interest, collection costs and all other amounts owed by the
owner.

35. “Special Assessments™ shall mean an Assessment levied
pursuant to Section VII(3). Z

36, . “YA" shall mean the United States Veterans Administra-
tion.

37, “Visgible From Nejghboring. Propertvy” shall mean, with
respect to any given object, that the object ie or would be

visible (without artificial vision enhancement) to an individual
six (6) feet tall standing on any portion of West Bank or at
floor level of any Improvements therson, or on any public street
or right of way within or adjacent to West Bank.
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38. “Kest Bank” shall mean the real property more particu-
larly described as Lots 1-168, inclusive, and Tracts A, B, ¢, D,
E, F and G, on Exhibit “A” attached hereto and incorporated by
this reference, together with all Improvements situated thereon.

ARTICLE II - COMMON ARFAS AND EASEMENTS

1. Common _Areas. From time to time, Declarant may
designate as Common Areas portions of West Bank. Portions of
West Bank may be designated as Common Area on a Recorded
subdivision plat approved by the Daclarant or by the Recording
of a deed in favor of the Association with respect to the
affected portion of West Bank. However, if the portion of West
Bank designated by Declarant to be Common Area ig not then ouned
by Declarant, the prior written consent of the Owner upon such
terms and conditions as the Owner may require, shall be neces-
sary. If such a consent is not obtained, then the property
shall not become Common Area. A1l portions of West Bank
designated as Common area shall be conveyed to the Association
free and clear of all liens and encumbrances on or before the
earlier of: (a) termination of the Class B Membarship; or (b)
closing of any Lot purchase where the purchased Lot is security
for a loan insured by the Department of Housing and Urban
Development.

2. Easements of Enjoyment. Every Owner and Occupant

shall have a right and easement of enjoyment in and to the
Common Areas, which is appurtenant to and shall pass with the
title to the Owner’s Lot, but shall be subject to such require-
ments, restrictions, limitations and conditions as may be set
forth herein or in the instrument causing the property to become
Common Area.

3. Association Rights with Respect to Common_Areas. In

addition to any other rights specifically granted in this
Declaration to the Association with respect to Common Areas, the
Asscciation shall have the right to: (a) levy assessments for
the ownership, maintenance, operation, refurbishment, recon-
struction and repair of the Common Areas and pay expenses
incurred in connection with the Common Areas; (b} dedicate,
grant ecasements over or transfer all or any part of the Common
Areas to any public agency, authority or utility so long as the
transferee agrees to permit the Common Areas transferred to be
used for.substantially the same purposes as existed prior to the
transfer; (c) exchange portions of the Common Areas with Declar-
ant or Owners for other portions of West Bank so long as any
such exchange does not substantially diminish Owners’ rights to
use and enjoy the Common Areas, after which, the Common Area (or
interest therein) conveyed to Declarant or the other Owner shall
no longer be Common Area and the portion of West Bank conveyed
to the Assocjation shall be Common Area; (d} regulate the use of
the Common Areas through Association Rules or the Design Guide-
lines and prohibit access to appropriate portions of the Common
Areas, such as areas not intended for use by Owners or Occu-
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pants, or variocus categories of either group; and (e) suspend
the rights of any Owner or Occupant to use and enjoy the Common
Areas for: (i) any period during which an Assessment ig delin-
quent; (ii} a peried net to exceed thirty (30) days for any
infraction of this Declaration, the Association Rules or the
Design Guidelines; or (i1ii) successiva thirty (30) day periods,
if any such infraction is not corrected during any preceding
suspension period; provided, however, that the Association may
not deny an Owner access to his Lot. Notwithstanding any other
provision of thls Declaration to the contrary, except for
dedicationes of portions of the Common Area to the cCity, the
Common Area shall not be mortgaged, transferred, dedicated or
encunbered without the prior written consent or affirmative vote
of: (i) Owners representing at least two-thirds (2/3} of the
votes entitled to be cast by Class A members of the Association;
and (ii) the Declarant, so long as the Daclarant owns any Lot.
If ingress or egress to any Dwelling Unit is only available
across a Commen Area, any nmortgage, transfer, dedication or
encumbrance of the Common Area shall be subject to an easenment
for ingress and egress to such Dwelling Unit.

ARTICLE IIY - EREHTP AND VO d RIGHTS

1. Votes of Owners of Iots., Every Owner of a Lot subject
to Assessments automatically shall be a Member of the Associa-
tion and shall remain a Member for se¢ long as such ownership
continues. Each Owner’s Membership in the Association shall be
appurtenant to and may not be separated from ownership of the
Lot to which the Membership is attributable. 1In the event feae
title to any Lot is jointly held by two or more Persons, whether
by joint tenancy, tenancy in common, community property or
otherwise, each such Person shall be considered a Member but the
Membership for the Lot shall be jointly held. If any one of
such a group of Persons casts a vote or votes representing a
certain Lot without any other Person sharing ownership of the
Lot objecting at the time the vote is cast, the Person casting
the vote(s)} will be conclusively presumed to be acting with the
authority and consent of all other Persons sharing ownership of
the Lot unless and until an objection is thereafter made to the
Board in writing by another Owner of the same Lot. If conflict-—
ing votes are cast by the joint Owners of a Lot, none of such
votes shall be counted, Each Owner shall have one (1) vote for
each Lot ownad by the OQwner. ’

2. ' Declarant. Declarant shall be a Member of the Associ-
ation for so long as it holds a Class A or Class B Membership.

a. Voting Classes. The Association shall have two
classes of voting Members:

(a) <Class A. Class A Members shall be all Owners and
Declarant after Declarant’s Class B Membership ends and beconmes
Class A, and. Declarant shall remain a Class A Member for so long
as Declarant owns any Lot. Subject to the authority of the
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Board to suspend an Owner’s voting rights in accordance with the
provisions hereof, a Class A Member shall have the number of
votes provided in Section ITI(1).

(b) Class B. The Class B Member shall be Declarant.
The Class B Member shall be entitled to the number of votes
equal to three (3) times the number of votes which would be
attributable to Lots owned by Declarant if Declarant was an
Owner as determined pursuant to Section IIT(1) (but without
reduction due to the fact that Declarant may be entitled to pay
reduced Assgessments or no Asgessments)., Daclarant szhall have
the right, from time to time, to deglgnate an individual or
individuals to exercise Declarant’s voting rights, but such a
designation shall not act as an assignment by Declarant of its
Membership or voting rights hereunder. The Class B Menbership
automatically shall cease and be converted to a Class A Member—
ship upon the earliest to occur of: (2) the date on which the
total number of votes of the Class A Members egquals the total
number of votes of the Class B Member; {(b) the date which is two
(2) years after the conveyance of the first Lot to a Class A
Member. :

4. Right to Vote. No change in the ownership of a Lot
shall be effective for voting purposes until the Board receives
satisfactory evidence thereof. The vote({s) for each Member must
be cast as a single unit. Split or fractiocnal votes shall not
be allowed.

5. Members’ Rights. Each Member shall have the rights,
duties and obligations set forth in this Declaration, the
Articles, Bylaws, Rssociation Rules, Design Guidelines and any
other rules and regulations adopted pursuant to any of the
foregoling.

6. Iransfer of Membership. Except as otherwise provided
in this Declaration, the rights, duties and obligations of a
Class A Mewber cannot and shall not be assigned, transferred,
pledged, conveyed or alienated in any way except upon transfer
of ownership of the Class A Member’s Lot and then only to the
transferese thereof. Such a transfer of ownership may be
effected by deed, intestate succession, testamentary disposi-
tion, foreclosure or any other legal process authorized under
Arizona law for the conveyance of title to real property and
shall operate to transfer the Membership appurtenant thereto to
the new Owner. any attempt to make any other form of transfer
shall be void.

ARTICLE IV ~ MAINTENANCE

1. Association’s Ceneral Responsibilities., The Associa-

tion shall maintain the Common Areas and keep them in goed
repair (and certain other areas, as more expressly provided in
thig section). The costs of all s=uch nmaintenance and repair
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shall be Common Expenses of the Assoclation. Thig maintenance
and repair shall include, but not be limited to:

(a) maintenance, repair and replacement of all
landscaping and other flora, structures and other Improvements
situated upon the Common Areas including, but not limited to,
any perimeter or boundary walls on or adjacent to the exterior
boundaries of West Bank (but subject to all applicable natural
area open space ordinances, regulations and reguirements of the
city);

(b} maintenance, repair and replacement of landscap-
ing and flora in or upon public rights-of-way within West Bank
except where such obligations have been assumed by the City or
other Agency or Person (but subject to all applicable natural
area open space ordinances, regulations and requirements of the
city); . _

(¢} maintenance repair and replacement of landscap-
ing, signs and other Improvements within areas of West Bank
designated on one or more subdivision plats Recorded by, or
bearing the written approval of, Declarant (or, after termina-
tion of the Class B Membership, the Board) as "landscape
easements " Mlandscape and wall easements" or "landscape and
sign easements" (or similar designations) to be maintained by
the Associatlon, except as provided herein (but subject to all
applicable natural area open space ordinances, regulations and
requirements of the City);

{(d) maintenance, repair and replacement of any
boundary, wall or portion thereof within West Bank designated on
one or mora subdivision plats or maps of dedication Recorded by,
or bearing the written approval of, Declarant (or, after termi-
nation of the Class B Membership, the Board) as being walls
required to be maintained by the Association; and

(e} maintenance, repair, repaving and resurfacing of
any and all private strests or roadways constituting a part of
the Common Area, and of any and all street lights and poles,
street signs and other equipment and facilities appurtenant to
gtreets or roadwaye on Common Areas (so long as the private
street lights, light poles, street signs or other sgquipment or
facilities are not owned by an Owner or a utility company or
similar entity obligated to maintain, repair and replace them)
or pursuant to any Additional Covenants.

2, Owner’s Responsibility.

(a}) Each owner shall be responsible for the mainta-
nance, c¢leaning, painting, repair and general care of the
Ownerfs Lot and all Improvements existing or constructed upon
it, including any perimeter walls for West Bank unless responsi-
bility for maintenance of the wall has been assigned to the
Association as provided herein or has been assumed by the
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hssoclation in writing, and shall comply with all goverrnmental
ordinances, regulations and regquirements including, but not
limited to, those related to health, fire and safety. In
particular, each Owner shall cause the exterior of Improvements
within his Lot to be maintained in good condition and repair ang
in an attractive state consistent with this Declaration, the
Design Guidelines, the Association Rules and general community
standards within West Bank.

(b) Each Owner shall be responsible for the proper
maintenance of all landscaping on the Owner‘s Lot. Owners of
Lots 67 through B8, inclusive, and 122 through 131, inclusive,
shall maintain all landscaping within a five foot (5/) landscape
easement located on such Lots adjacent to the "Consolidated
Canal." As used hereiln, maintenance shall include, but not be
limited to, keeping the areas free of trash, weeds and unsightly
material. All lawn areas shall be kept mowed ag needed to keep
an even, well groomed appearance and shall be watered and
fertilized at such times and in such quantities as required to
keep the grass alive and attractive and free of weeds. Aall
trees, shrubs, plants and ground covers shall be kept properly
trimmed (including, but not limited to, the pruning of dead
wood) according to their plant culture and landscape design and
shall be watered and fertilized at such times and in such
guantities as regquired to keep them alive and attractive. Any
dead tree, shrub, plant or ground cover shall be removed and
replaced immediately. ZEach Owner shall alsoc maintain in good
condition and repailr all paved, concrete and other artificially
surfaced areas, including driveways, roadways and parking areas,
located on the Owner’s Lot, subject to all applicable governmen-
tal requirements, including, but not limited to, all natural
area open space ordinances, regulations and requirements of the
city.

(c) In the event the Board determines that an Owner
is in breach of the Owner’s obligations under this section, the
Board may give the Owner written notice of its determination,
including a reasonably detailed list or description of the
repairs, maintenance or other work required to cure the Owner’s
breach, and the Board, on behalf of the Association, may cause
the repairs, maintenance or other work to be performed so as to
cure the Owner’s breach if the Owner doss not cure the breach
within thirty (30) days after the date of the written notice.
The Association’s costs incurred in ouring such a breach by an
Owner,  together with interest from the date ‘of expenditure at
the rate of twelve percent (12%) per annum, shall constitute a
lien on the Owner’s Lot. The Association’s lien shall have the
priority and, in addition to any other remedies granted hereun-
der, may be enforced in the manner described in Section VII(2).
The Association shall alsec have standing and authority to
request that a court of competent jurisdiction conpel the Owner
to cure the breach and, to the extent not inconsistent with an
order of such a court, the Association may pursue either or both
of the courses of action described in this section. The Associ-
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ation shall have an sasement on, over, across and through each
Lot to permit it to carry out its rights, duties and obligations
under thig article.

3. Publicly-Dedicated Areas. Except as expreasly pro-

vided in this article, and except as may otherwise be regqulired
by applicable law or governmental authorities having jurisdic-
tion, or by written agreement with the Association, the Asgocia-
tion shall have no responsibility to maintain any areas within
West Bank (including, but not limited to, any public streets)
which are dedicated to or, the responsibility of a municipality
or other governmental entity.

4. No Discrimination. The provision of services in
accordance with this article shall not be deemed to be discrimi-
nation in favor of or against any Owner.

ARTICLE V ~ INSURANCE AND CASUALTY LOBSES

1. Insurance to be Obtained hv the Assécigtiog.

(a2) Hazard TInsurance. The Association shall make a
good faith effort to obtain and maintain at all times insurance
for all insurable Improvements on the Common Areas or in which
the Association ctherwisze has an insurable interest against lass
or damage by €fire or other hazards, casualties and risks
enbraced within the coverage of the standard "extended coverage!
policy available from time to time in the State of Arizona,
against all other perils customarily covered for similar types
of projects, and against loss or damage due to vandalism and
malicious mischief, in amounts to be determined by the Board.

(b) Liability Insurance. The Association shall make
a2 good faith effort to obtain and maintain at all times a
comprehensive general liability policy insuring the Association
against any liability for death, bodily injury and property
damage arising out of or incident to the ownership or use of the
Common Areas or arising out of or incident to the performance by
the Association of its maintenance and other obligations and
rights hereunder. The Board shall periodically review the
amounts of coverage afforded by any such policy or policies and
adjust the amounts of Coverage as the Board deems appropriate,
but in no event shall the policy or polices provide coverage of
less than One Million Dollars ($1,000,000.00) for death, bodily
injury and property damage, for any single occurrence. The
policy or policies providing insurance shall, by sgpecific
endorsement or otherwise, preclude denial by the insurer(s)
providing insurance of a claim under the policy or policies
kecause of negligent acts or omissions of the Association or any
Owner(s). '

. (o) other Insurance. The Association may alse obtain
such other insurance including, but not limited to, fidelity
bond coverage, worker’s compensation insurance and directors?
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and officers’ liability insurance, as the Board deens appropri-
ate.

(d) Cost of Ingurance. All premiums for the insur-
ance or bonds required or permitted to be obtained by the Board
by this article shall be Common Expenses, The Board shall not
be liable for failure to cbtain or maintain any of the insurance
coverage required by this article, or for any loss or damage
resulting from such a failure, if the failure is due to the
unavailability of insurance coverage from reputable companies
authorized to provide insurance in the State of Arizona, or if
such insurance coverage is available only at an unreasonable

cogt.

ARTICLE VI - RIGHTE AND OBLIGATIONS OF THE ASSOCIATION ¥

1, Rules and Regulations. The Board may from time to
time and subject to the provisions of this Declaration, adopt,
amend and repeal Association Rules, The Association Rules may
restrict and govern the use of the Common Areas or Lots but
shall not discriminate among Owners and Occupants except to
reflect thelr different rights and obligations as provided
herein, and shall not be materially inconsistent with this
Dec¢laraticn, the Articles or Bylaws. The Assoclation Rules
shall be intended to enhance the preservation and development of
West Bank, the Common Areas and Lots, Upon adoption, the
Association Rules shall have the same force and effect as if
they were s=et forth herein. ganctions for violation of the
Association Rules or of this Declaration may be imposed by the
Board and may include suspension of an Owner’s right to vote or
to use the Common Areas, or both, and, where the Board deems it
appropriate, may also include reasonable monetary fines.

2. Implied Rights. The Association may exercise any
other right or privilege given to it expressly by this Declara-
tion, the Articles or Bylaws, and every other right or privilege
reasonably to be implied from the existence of any right or
privilage given to it herein or reasonably necessary to effectu-
ate any such right or privilege.

3. Board and Officers. The affairs of the Association
shall be conducted by the Board which shall be appointed or
alected in accordance with the Articles and Bylaws and such
officers as the Board may elect or appoint in accerdance with
the Articles and Bylaws. So long as there is a Class B Member-
ship in the Association, the Declarant shall have the right to
appoint and remove the members of the Board. After the termina-
tion of the Class B Membership, the directors will be elected or
appointed by the Class A Members of the Assoclation in aoccor-
dance with the Articles and Bylaws.
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ARTICLE VIT - ASSESSMENTS
1. Assesawent Right and Personal Obligation. Each Owner,

by acceptance of a deed (or other conveyance instrument) with
respect to a Lot, 1s deemed to covenant and agree to pay the
Assessments levied pursuant to this Declaration with respect to
the Owner’s Lot, together with interest and such reasonable late
fees as may be established by the Board in advance for general
application and such coste and reasonable attorneys’ fees as may
ke incurred by the Asscclation in seeking teo collect Assess-
ments. Fach of the Assessments with respect to a Lot, together
with interest, late fees, 1lien fee, costs and reascnahle
attorneys’ fees shall be the perscnal cobligation of the Owner of
the Lot at the time the Assessment becawme due with respect to
the Lot, provided, however, that the personal obligation for
delinguent Assessments shall not pass to an Owner’s successcor in
title unlesse expressly assumed by the successor. No Owner shall
be relieved of the obligation to pay any of the Assessments by
abandoning or not using the Lot or the Common Areas, or by
leasing or otherwise transferring occupancy rights with respect
to the Lot. However, upon transfer by an Owner of fee title to
the Owner’s Lot, as evidenced by a recorded instrument, the
transferring Owner shall not be 1liable for any Assessments
thereafter levied against the transferred Lot. The obligation
to pay Assessgments is a separate and independent covenant on the
part of each Owner. No diminution or abatement of Ascessments
or set-off shall be claimed or allowed by reason of the alleged
failure of the Association or Board to take some action or
perform some function under this Declaration, the Articles or
Bylaws; for inconvenience or discomfort arising from the making
of yepairs or improvements which are the responsibility of the
Assoclatlon, or from any action taken to comply with any law or
ordinance or with any order or directive of any municipal or
othar governmental authority. .

2. Lien for Assessments; Foreclosure., Thers is hereby
created and established a lien ("Assessment Lien"} against each
Lot, which shall secure payment of all present and future
Assessments assessed or levied against the Lot or the Owner
thersof (together with any present or future charges, fines,
penalties or other amounts levied against the Lot or the Owner
or: Occupant thereof pursuant to this Declaration or the Arti-
cles, Bylaws, Association Rules or Design Guidelines). The
Agsessment Lien is and shall be prior and superior to all other
liens affecting the Lot except: (a) all taxes, bonds, assess-
mants and other levies which, by law, are superior thereto; and
(b} the lien or charge of any First Mortgage. The Assessment
Lien may be foreclosed in the manner provided by law for the
foreclosure of mortgages. The sale and transfer of any Lot
pursuant to a mortgage foreclosure or any proceedlng in lieu
thereof with respect to a First Mortgaqe shall extlngulsh the
- Assessnent Lien for the Asszsesaments which became due pricr to

the sale or transfer, but no such sale or transfer shall relieve
.a Lot from liability for any Assessments becoming due after the
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sale or transfer, or from the Assessment Lien therefor. The
Association shall have the power to bid for any Lot at any sale
to foreclose the Asscciation’s Assessment Lien on the Lot and to
acquire and hold, lease, mortgage and convey any such Lot.
During the period any Lot ig owned by the Association, no right
to vote shall be exercised with respect to the Lot and no
Assessment (whether Annual Assessments or Special Assessments)
shall be assessed or levied on or with respect to the Lot,
provided, however, that the Association’s acquisition and
ownership of a Lot under such circumstances shall not be deemed
to convert the Lot into Common Area. The Association may main-
tain a suit to recover a money judgment for unpaid Assessments,
interest, attorneys’ fees or any other amounts payable to the
Association pursuant to this Declaration without foreclesing ox
waiving the Assessment Lien. Recording of this Declaration
constitutes record notice and perfection of the liens estab-
lished hereby, and further recordation of any claim of a lien
for Assessments or other amounts hereunder shall not be
required, whether to establish or perfect the lien or teo fix the
priority thereof, or otherwise (although the Board shall have
the option to record written notices of claims of lien in such
circumstances as the Board may deem appropriate). If the
Association records a notice of claim of lien against a Lot, the
Assoclation may charge the Owmner of such Lot a lien fee in an
amount established from time to time by the Board.

3. Declarant’s Exemption from Assessments. No Lot owned
by Declarant shall be oblicgated to pay any Assessments whatso-

ever, However, so long as there is a Class B Membership in the
Association, Declarant shall pay to the Asscciation twenty-£five
percent (25%) of the Annual Assessments and Special Assesgements
that would have been levied against such Lots if the Lot was not
owned by the Declarant.

4. computation of Assessments: Annual Budget. Subject to
the limits imposed by Section VII(6)}, the Board shall prepare

and adopt an annual budget for each fiscal year of the Associa-
tion, which shall serve as the basis for determining the Annual
Assessmente for the applicable fiscal year. Each such budget
shall take into acgount the estimated Common Expenses and cash
requirements of the Association for the vear and the estimated
net available cash income for the year, if any, from the opera-
tion or use of any of the Common Areas and other sources. The
annual budget shall alego provide for a reserve for contingencies
and a reserve for replacements, all in such amounte as shall be
determined by the Board to be reasonably adeguate. Not later .
_thar sixty (60) days following the meeting of the Board at which .
‘the Board adopts the annual budc : o cren Y
‘Board shall cause state
amount  of  the Annual 2Assessments . to. be levied :agains
Owner’s. Lot for. the fiscal year in guestion to bhe delivered or
mailed to each Owner.: In the event the Board fails to adopt a
budget for any fiscal year prior to commencement of the fiscal
year, then until and unless a budget is adopted, the budget (and
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the amount of the Annual Assessments provided for therein} for
the year immediately preceding shall remain in effect. Annual
Assessments shall be levied at an equal amount for each Lot
subject to Assessments. If, at any time during a fiscal year of
the Association, the Board deems it necessary to amend the
budget for such year, the Board may do so0o and may levy a
modified Annual Assessment for the year or may ¢all a meeting of
the Members to reguest that the Members approve a S8pecial
Assessment pursuant to Section VII(8). Within sixty (60) days
after adoption of an amended budget (if the Board elects to levy
a modified Annual Assessment), the Board shall cause a copy of
the amended budget and a statement of the modified Annual
Assessment to be levied against such Owner’s Lot tc be delivered
or mailed to each Owner. If, instead, the Board elects to call
a meeting of Members to seek approval of a Special Assessment,
the Board shall cause a copy of the amended budget proposed by
the Board to be delivered or mailed to each Owner with the
notice of the meeting and, if a Special Assessment is duly
approved by the Members at the meeting, shall cause a statement
of the special Assessment to be levied against each Owner’s Lot
to be promptly mailed or delivered to each Owner.

5. Obligation of Declarant for Deficiencies. So long as
there is a Clasz B Membership in the Association, the Declarant

shall pay and contribute to the Association, within thirty (30)
days after the end of each figcal year of the Association, or at
such other times as may be requested by the Board, such funds as
nay be necessary, when added to the Annual Assessments and
Special Assessments levied by the Associlation, to pay all Common
Expenses of the Association as they become due,

6. Due Dates. Annual 2ssessmente for each fiscal year
shall be due and payable in equal periodic installments as
determined for each fiscal year by the Board, with each such
installment to ke due and payable on or before the first day of
each applicable pericd during that fiscal year. spacial
Assessments, if any, shall be paid in such manner and on such
dates as may be fixed by the Board. In addition to any other
powers of collection or enforcement granted hereunder, in the
event any Assessments with respect to a Lot are delinquent, the
Board shall have the right, in its sole discretlon, to acceler-
ate the date(s) on which all subsequent installments of Assesas-
ments for the year with respect to the Lot are due and payable.
Assessments shall be deemad “"paid" when actually received by the
Association, or by its manager or agent designated by the
Association to collect them. If any Assessments are paild by
check and the bank or other institution upon which the check is
drawn thereafter dishonors or refuses to pay the check, those
Assessments shall not be deemed “paid" and shall remain due and
payable with interest accruing from the date the Agsessments
were originally due. Any Assessments vwhich are not paid within
thirty (30) days after the due date shall bear interest at the
rate of twelve percent (12%) per annum from the date of delin-
guency until pald, or at some other default rate established by
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the Rssociation from time to time for delincquent Assessments in
general. In addition, any Assessment not paid on or before the
due date shall automatically be assessed a late charge in an
amount to be deternined by the Association.

7. Special Assessments. In addition to the Annual
Assessments authorized by this article, the Association may levy
Special Assessments against Lots and their Ouners, from time to
time, provided, however, that any Special Assessment shall be
effective only with the approval of not less than fifty-one
percent (51%) of the votes of each class of Members represented
in person or by valid proxy at a meeting of Members duly called
and convened to consider the proposed Special Assessment.
Assessments sghall be levied at an egual amount for each Lot
subject to Assessments.

8. Surplus Funds. The Association shall not be obligated
to spend in any year all the Assessments and other sums received
by it in such year and may carry forward as surplus any kalances
remaining. The Association shall not be cbligated to reduce the
amount of the Annual Assessment in the succeeding year if a
surplus exists from a prior year, and the Asgociation may carry
forward from year to year such surplus as the Board in its
discretion may determine to be desirable for +the financial
security of the Association and the accomplishment of ite
purposes. -

9. Billipng and €Collection Procedures. The Board shall
have the right to adopt procedures for the purpose of making,
billing and collecting the Assessments. Any failure by the
Association to send a bill to an Owner shall not relieve the
Owner of the Owner‘s llability for an Assessment. The Associa-
tion shall be under no duty to refund any payments received by
the Association even if the ownership of a Lot changes during a
fiscal year of the Association. Any successor Owner shall be
given credit for any unrefunded prepayments made by a prior
Owner. No mortgagee under a First Mortgage, or other mortgage
or dead of trust sscured by a Lot, shall be obligated to collect
Asgessnments.,

10. Common Expenses Resulting from Misconduct. Notwith-

standing any other provision of this article, if any Common
Expense is caused by the willful or negligent act of any Owner
(or of any Occupant, employee, agent, guest or invitee for whose
actions an Owner is responsible under applicable law and this
Declaration, the Association Rules or the Design Guidelines),
the Association may assess that common Expense exclusively
against the Owner and the Owner’s Lot. Any such amount
(together with any and all costs and expenses incurred by the
Association in recovering them including, but not limited ta,
riasonable attorneys’ fees) shall be secured by the Assessment
Lien. :
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11. Transfer Fee. Each purchaser of a Lot shall pay to
the Association immediately upon becoming the Owner of tha Lot
a transfer fee in such amount as is established from time to
time by the Board.

ARTICLE VIYY - ARCHITHCTURAL REVIEW

1. Appointment of Architectural Control Committee;
Standing to Enforce., All property which is:now or hereafter

subject to this Declaration shall be subject to architectural
landscaping and aesthetic review as provided herein. This
review shall be in accordance with this article and such
standards as may be promulgated by the Architectural Control
Committee, which is hereby established. Authority and standing
on behalf of the Association to enforce decisions of the
Architectural cControl Committee and the provisions of this
article in any court of competent jurisdiction shall be vested
in Declarant, so long as Declarant has the right to appoint the
Architectural Control Committee, and thereafter in the Board,
the Owners or the Association (provided that in all cases any
expenses incurred in enforcement actions shall be Common
Expenses). S0 long as Declarant owns any part of West Bank, the
Architectural Control Committee shall consist of two (2)
individuals appointed by, and who shall serve at the pleasure
of, Declarant. The initial members of the Architectural Control
Committee are BRIAN RICHARDS and GARY NELSON. At such time as
either: (a) Declarant no longer owns any part of West Bank, or
(b) Declarant records a written waiver of its right teo appoint
the Architectural Control Committee, the Board shall automati-~
cally assume authority and responsibility for appointing the
members of the Architectural Control Committee. The Architec—
tural Control Committee shall thereafter have whatever number of
members the Board may elect, from time to time, but never less
than three ({3) nor more than five (5). Each member of the
Architectural Control Committee appointed by the Board shall
serve until: (a) the member is removed by the Board; or (b) the
member resigne the position or dies. Frior to Declarant’s
appointment of the initial members of the Architectural Control
Committee, and at any time when there is no one serving on the
Architectural control Committee (whether due to death, resig-
nation or remcval), the Board shall have and exercise any and
all rights, powers, duties and obligations of the Architectural
Control Committee.

2. Jurisdiction of the Architectural Control Conmittee;

Promulgation of Design Guidelines. The Architectural Control
Committee shall have exclusive jurisdiction over all original

construction and any modifications, additions or alterations to
Inprovements on any portion of West Bank (including, but not
limited to, the construction or installation of, or modifica-
tions, additiens or alterations to: (a) buildings and other
structures; (b) landscaping; (c¢) fences and walls; (d)heating,
ventilating, air conditioning and cooling units; (e) solar
panels; (f) exterior paint; and (g) any other construction,
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moedification, addition or alteration affecting the exterior
appearance of any structure or Lot). The Architectural Control
Cormittee shall adopt, and may from time to time amend, supple—
ment and reapeal, the Design Guidelines. The Design Guidelinas
ghall interpret, implement and supplement this Declaration, and
shall set forth procedures for Architectural Control Committee
review and the standards for development within West Bank. The
Design Guidelines shall include, but shall not be limited to,
provisions regarding: (i) the maximum or minimum permitted size
of Dwelling Units; (ii) architectural design, with particular
regard to the harmony of the design with surrounding structures
and topography; (iii) placement of buildings; (iv) landscaping
design, content and conformance with the desert terrain of West
Bank, taking into consideration natural area open space ordi-
nances, regulations and requirements of the City; (v) require-
ments concerning exterior color schemes, exterior finishes and
materials throughout West Bank; (vi) signage; and (vii) perime-
ter and screen wall design and appearance. Standards on any of
these or other aesthetic matters covered by the Design Guide-
lines may vary within West Bank so long as the overall theme and
general appearance of West Bank is maintained. The Design
Guidelines shall have the same force and effect as the Assocla-
tion Rulas. Further, after termination of Declarant’s right to
appoint the members of the Architectural Control Committese, any
and all amendnents, supplements,; repeals or replacements to or
of the Design Guidelines shall be subject to the approval of the
Board.

3. Obligation to Obtain Approval.

(a) Except ag otherwise expressly provided in this
Declaration or the Design Guidelines, without the prior written
approval by the Architectural Contrel Committee: (i) no Improve-
ments, alterations, repairs, excavation, grading, landscaping or
other work shall be done which in any way alters the exterior
appearance of any property or Improvements thereon from their
natural or improved state existing on the date this Declaration
is recorded; and (ii) no building, fence, exterior wall, pool,
roadway, driveway, other structure, Improvement or grading shall
be commenced, erected, maintained, altered, changed or made on
any Lot at any time.

(b} No exterior trees, bushes, shrubs, plants or
other landscaping shall be planted or placed except in compli-
ance with plans and specifications therefor which have been
submitted to and approved by the Architectural Control Committee
in accordance with the Design Guidelines and except in compli-
ance with Section VIII(11).

(¢} No material changes or deviations in or from the
‘plans and specifications for any work to be done, once approved
by the Architectural Control Committee, shall be permitted
without approval of the change or deviation by the Architectural
Control Committee.
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(d) No other item or matter required by this Declara-
tion to be approved in accordance with this article or to be
approved by the Architectural Control Committee shall be done,
undertaken or permitted until approved by the Architectural
control Committee; provided, however, that neither (i) repaint-
ing with the same or substantially identical paint, nor (ii)
reconstructing damaged or destroyed ITnprovements to their
previously approved appearance shall regquire review or approval

by the Committee. - '

(e) Whenever the consent or approval of the Architec—
tural Control Committee is required under this Declaration, the
consent or approval shall not be unreasonably withheld, delayed
or conditioned.

(f) The provisions of this section shall not apply
to, and approval of the Architectural Committee shall not be
required for, the construction, erectionm, installation, addi-
tion, alteration, repair, change or replacement of any Improve-
ment made by or on behalf of the Declarant or.any affiliate of
the Declarant.

4. submission and Review of Plans. Any Owner or other

Person seeking to construct or install, or cause to be con-
structed or installed, any new landscaping or other Improvement
or to make any modification, alteration or addition to any
existing Improvement (including, but not limited to, landscaping
and grading) shall first submit detailed plans and gpecifica-
tiong (including, but not limited to, a detailed site plan)
relating te the proposed construction, installation, modifica-
tion, alteration or addition to the Architectural Control
Committee. It shall be the cbligation of each Owner, as a part
of preparing landscape plans for his Lot to be approved by the
architectural Control Committee, to survey or otherwise accu-
rately determine the perimeter boundary lines of his Lot. It
shall be the further obligation of each Owner to assure +hat any
landscaping and other Improvements to his Lot placed or made
entirely within the Lot and only within those portions permitted
by approved plans and applicable governmental requirements. The
Architectural Control Committee shall have sixty (60) days after
its receipt of plans, specifications and elevations and the fee
required under Section VIII{7) to apprave or disapprove proposed
construction, installation, modification, alteration or addition
or to request additional information. In the event the Archi-
tectural Control Committee fails either to approve or disapprove
the proposed construction, installation modification, alteratiocn
or addition (or to reguest additional information) in writing
within the sixty (60) day period, the proposed construction,
installation, modification, alteration or addition shall
nonetheless be deemed approved.

5. Changes to Interiors of Owelling Units and Other
Structures. Nothing contained herein shall be construed to
1imit the right of an Owner to remodel the interior of the
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Owner’s Dwelling Unit or other structure on the Owner’s Lot or
to paint the interior of the Owner’s Dwelling Unit or other
structure any color desired except to the extent such remodeling
or painting is visible from outside such Dwelling Unit or
Improvement or otherwise affects the exterior' appearing of the
Dwelling Unit or Improvement.

6. Other aApprovals:; Liability. No approval by the

Architectural Control committee of any proposed construction,
modification, addition or alteration shall be deemed to replace
or be substituted for any building permit or similar approval
required by any applicable governmental authority, nor shall any
such approval bhe deemed to make the Architectural Control
Committee (or Declarant, the Board or the Association} liable or
responsible for any, damage or injury resulting or arising from
any such construction, modification, addition or alteration.
The Declarant, the Association, the Board and the Architectural
Control Committee (and each memher therecf) shall be exempt from
liability to the Association, any Owner and every other party
for any damage, loss or prejudice suffered or claimed on account
of: (a) the approval or disapproval of any plans, drawings or
speclifications, whether or not defective; (b) the construotion
or performance of any work, whether or not pursuant to approved
plans, drawings and specifications; or (c) the development of
any Lot.

7. Fee. The Architectural control Committee may estab-
lish in the Design Guidelines a reasonable processing fee to
defray its costs in considering any request for approvals
submitted to the Architectural Contreol Committee or for appeals
to the Board. Any such fee shall be paid at the time the
request for approval or review is submitted.

8. Ingpection. Any member or authorized consultant of
the Architectural Control Committee, and any authorized officer,
director, employee or agent of the Assoclation, may enter upon
any Lot at any reasonable time and without being deemed guilty
of trespass, after reasonable notice to the Owner or Occupant of
the Lot, in order inspect the Improvements constructed or being
constructed on (or made to} the Lot to ascertain that the
Inprovements have been, or are being, built or made in compli-
ance with this Declaration, the Design c¢uidelines and any
approved plans, drawings or specifications,

9. Waiver. Approval by the Architectural Control CQmmit-
tee of any plans, drawings or spec1flcatinns for any work done
or proposed or for any other matter requiring the approval of
the Architectural Control Committee, shall not be deemed to
constitute a waiver of any right to withhold approval of any
similar plan, drawing, specification or matters subseguently
submitted for approval. ‘

10. Appeal to Board. Any Owner or 0ccupant aggrieved by
a decision of the Architectural Control Committee may appeal the
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decision to the Board (unless tha Board is performing the duties
of the Committee as provided herein when no separate Committee
is functioning) in accordance with procedures to be astablished
in the Design Guidelines. 1In the event the decision of the
Architectural Control Committee is overruled by the Board on any
issue or question, the prior decision of the Architectural
Cantrol Committee shall be deemed modified to the extant
specified by the Board. Notwithstanding the foregoing, until
termination of the Declarant’/e right to appoint the members of
the Architectural Control Committee, no decisgion of the Archi-
tectural Contrcl Committee may be appealed to the Board.

11. Landscaping. Except as expressly provided herein or
as expressly approved by the Architectural Control Committee,
all Lots, excluding driveways and parking areas, and excluding
that portion of any Lot, if any, which is enclosed by a perime-
ter wall around the rear yard, shall be landscaped in a manher
and using plants and soil approved in advance by the Architec-
tural Control Committee. No exterior trees, bushes, shrubs,
plants or other landgcaping shall be planted or placed upon any
Lot except in compliance with plans and specifications therefor
which have been submltted to and approved by the Architectural
Control Committee in accordance with this article and the Design
Guidelines. Neither this section nor Sections VIII(3) or (4)
shall be construed to prevent normal landscape maintenance or
the replacement of dead or diseased plants with other similar
plants (so long as the replacement plants are permitted by the
Design Guidelines) and by applicable governmental requirements
including, but not limited to, all natural open space
ordinances, regulations and requirements of the City.

ARTICLE IX -~ USE REBTRICTIONB

1. Single Familv Residential Use. All Lots =shall be
used, improved and devoted exclusively to residential use by a

Single Family. ©No Business Use shall be made of any Lot.

2. Animalg. HNo animal, livestock, poultry or fowl of any
kind, other than a reasonable number of generally recognlzed
house pets, shall be maintained on or in any Lot and then only
if they are kept or raised therson solely as domestic pets and
not for commercial purposes. NHo Improvement for the care,
housing or confinement of any pet ghall be Visible From Neigh-
boring Property. Notwithstanding the foregoing, no pets may be
Xept which result in an unreasonable lavel of annoyance to other
Owners and Occupants. All pets shall be leashed or otherwise
appropriately restrained when not on a Lot owned by the pet’s
owner or on which the pets owner is an Occupant or guest, and
Persons walking any pet shall promptly and properly remove and
dispose of the pet’s waste.

3. Garbage. No garbage or trash shall be allowed, stored
or placed on any Lot or other portion of West Bank except in
sanitary, covered containers. In no event shall such containers
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be Visible From Neighboring Proparty, except for a reasonable
time to permit collection. All trash and garbage shall be
regularly removed from each Lot and chall net be allowed to
accunulate thereon or elsewhere in West Bank.

4, Machinery and Equipment. No machinery or equipment of

any kind shall be placed, operated, stored or maintained upeon
any Lot or other portion of West Bank except: (a) such machinery
or equipment as ig usual and customary in connection with the
use, maintenance or construction (during the period of construoc-
tion) of a building, appurtenant structures or other improve-
ments thereon; or (b) that which Declarant or the Asgociation
may require for the development, operation and maintenance of
Wast Bank.

5. Signe. Except as otherwise expressly permitted by
thi=z Declaration or the Design Guidelines, no ‘signs of whatever
nature shall be placed on the Common Areas except with respect
to Association matters as approved by the Board. No signs of
whatever nature shall be placed on any Lot except: (a) signs
required by legal prooeedings or which may not legally be
prohibited; (b) Lot identification signs with a maximum face
area of seventy-five (75) sguare inches; (c) one (1) double-
glded sign with a maximum size of eighteen inches (187) by
twenty-four inches (24") per gide for offer of the Lot for sale
(sighs offering a Lot for laase or rent are prohibited); and (d)
signs for sale, administration and directional purposes during
development as are regquired by Declarant. Sighs on any portioen
of West Bank shall be subject to the prior review and approval
of the Architectural Control Committee unless: (i) required by
legal proceedings; or (ii) approved by Declarant. AlL permitted
signe must be professionally painted, lettered and constructed.

6. Restriction on Further Subdivision, Pronertyv Restriao-

tions, and Rezoning.

(a) All propossd site plane and subdivision plats for
any Lot, or any portion thereof, must be approved in writing by
the Architectural Control Committee prior to: (i) submittal to
the City; (ii) recordation thereof; and (iii) commencement of
construction on the applicable Lot. No Lot, or portion thereof,
sgall ba further subdivided or subject to a condominium declara-
tion.

(b) No applications for rezoning, variances or use
permits, or for waivers of or modifications to existing vari-
ances, use permits, zoning stipulations or similar restrictions
shall be filed with any governmental authority or agency without
the prior written approval of the Architectural Control Commit-
tee, and then only if the proposed zoning variance, use, waiver
or modification is in compliance with this Declaration and the
general plan of development of West Bank. :
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(c} No changes or modifications shall be made in any
documents, instruments or applications onca they have bheaen
approved by the Architectural Control Committee hersunder
(whether requested by the City or otherwise) unless the changes
or modifications have first been approved by the Architectural
Control Committee in writing.

(d)  Notwithstanding the foregoing, neither Declarant
shall be required to seek or obtain any of the approvals or
consents otherwise required under this section as to any Lot or
any portion of either of which the Declarant is Owner.

7. Model Homes. Nothing contained herein shall prohibit
the construction and maintenance of model hones, sales offices
and parking incidental thereto by any Person engaged in the
construction, marketing and sales of Dwelling Units upon any of
the Lots, provided, however, that such models and sales offices
may only be open during reasonable hours and otherwise shall be
in compliance with the provisions of this Declaration, the
Design Guidelines and ordinances and other requirements of the
City. BExcept as otherwise approved in writing by the Architec-
tural Control Committee: (a) all model homes and sales offices
shall cease to be used as such at any time the Owner (oxr an
affiliate of the Owner, or a lessee thereof as the case may be),
is not actively engaged in the construction and sale of Dwelling
Units within West Bank; and (b) no model home or sales office
shall be used for the sale or rental of residences not located
within Weat Bank.

8. Prohibited Uses. The following uses are prohibited:
(a) any use which is unreasonably offensive by reason of odor,
fumes, dust, smoke, noise, glare, heat, sound, vibration,
radiation or pollution, or which constitutes a nuisance, or
which is hazardous by reason of risk of fire or explosion; and
(b) any use which is in vielation of the laws (after taking into
account the application of any validly granted or adopted
variance, exception or special use permit, ordinance or regula-
tion of the United States, the State of Arizona, the City and
any other governmental entity having jurisdiction over Wast
Banik} .

9. Temporary Occu c nd_Tempora Bui ; Cutside
Storage. No trailer, tent, shack, barn or temporary Improvement
of any kind shall be used as a residence, whether temporary or
permanent. Except during the construction process, no temporary
building or other Improvement shall be erected, installed or
maintained on any Lot without prior written approval of the
Architectural Control Committee in accordance with Articie VIII.
Temporary structures used during construction must recaive prior
written approval, in accordance with Article VIII, with regard
to location and appearance, and shall be removed immediately
after completion of construction and that porticon of the Lot
from which they are removed shall be bPromptly placed in such
condition as is otherwisae raeguired by this Declaration. Except
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during construction, no materials, supplies, equipment finished
or semifinished products or articles of any nature shall be
stored on any area outside of a building unless authorized in
advance by the Architectural Control Committee. Any permitted
outside storage shall be screened by a solid visual barrier so
as not to be Visible From Neighboring Property; provided,
however, that during construction of Improvements on the Lot,
necessary construction materials and supplles may be stored
without the need for a solid visual barrier provided the
materials and supplies are kept in neat order considering the
construction activities and otherwise in compliance, with the
Design Guidelines. fThe Architectural Control Committee shall
have the right to designate the areas and nanner in which
supplies of building materials and construction equipment shall
be stored and the routes construction vehicles may use. All
such designations shall be reasonable. Except with the express
written approval of the Architectural Contrcol Committee, no
Dwelling Unit or other structure on any Lot shall be occupied in
any manner while in the course of original construction or prior
to issuance by the City of a certificate of occupancy (or other
comparable approval) with respect to the Dwelling Unit or other
gstyucture.

10. Repair of Buildings. No building or Improvement on
any Lot shall be permitted to fall into disrepair, and each such
building and Improvement shall at all times be kept by the Owner
in good condition and repair and adeguately painted or otherwise
finished to maintain a first class appearance of the bullding or
Improvemnent. ITn the event any building or Improvement is
damaged or destroyed, then, subject to the approvals required by
Article VIII, the building or Improvement shall be immediately
repaired, rebullt or demolished (or caused to be repalred,
rebuilt or demolished) by the Owner thereof.

11. Completion of Iandscaping. If at the time an Owner
acquires title toe a ILot, the landscaping has not yet been
completed, then, within ninety (90) days after the later of (1)
completion of a Dwelling Unit on that Lot (as evidenced by the
issuance of a certificate of occupancy}, or (ii) sale of the Lot
to a retail buyer, the Owner shall complete the landscaping of
all portiong of the Lot which are Visible From Neighboring Prop-
erty. All such landscaping shall comply with the provisioneg of
this Declaration, the Deslgn Guidelines and any other applicable
requirements or restrictions imposed by the Architectural
Control Committee, the city of any governmental or municipal
agency having Jjurisdiction.

12. Nuisances. No noxlous or offensive activity shall be
carried on or pernitted on any Lot (or any other part of West
Bank), nor shall anything be done thereon which may be, or may
become, an unreasonable annoyance or nuisance to Persons or
property in the vicinity of the Lot or West Bank, or which shall
interfere with the guiet enjoyment of each of the Owners and
Occupants., The Board in its sole discretion shall have the
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right to determine the existence of any such annoyance or
nuisance. Furthermore, the Board, acting on behalf of the
Agsociation, shall have the right to remove any such annoyance
or nuisance at the expense of the Owner responsible for it (or
at the expense of the Owner whose Occupant or guest is responsi-
ble for 1t) The expenses incurred in any such enforcement
action (including, but hot l1limited to, reasonable attorneys’
fees and other collection costs) shall be paid by the Cwner
promptly on demand, with interest thereon at the rate of twelve
percent (12%) per annum from the date incurred until fully paid.
A%l such expensges and costs shall be sacured by the Assessment
Lien,

13. Diseases and Ingects. No Owner or Occupant shall
permit any thing or condition to exist upon any Lot (or any
other part of West Bank) which shall induce, breed or harbor
infectious plant or animal or noxious insects.

14, Storage and Tool Sheds and Structures. HNo storage or
tool sheds or gimilar structures shall be placed, erected or
maintained upon any part of West Bank except: (a) where the
storage or tool shed or gimilar structure is constructed of the
same or substantially similar materials as, and ie the same
color as and architecturally comparable to, the Dwelling Unit
upon the same Lot (all as reasonably determined by the Architec-
tural Control Committee, and subject to applicable provisions of
the Design Guidelines); and (b) the storage or tool shed or
similar structure is located within the Building Envelope.

15. Mineral Exploration. No Lot or other portion of West
Bank shall ke used in any manner to explore for, guarry, nine,
remove or transport any water, oil or other hydrocarbons,
minerals, gravel, gas, earth or any earth substances of any kind
(except to the limited extent required in connection with normal
construction activities).

16. Clothes Drying Facilities. No outside g¢lotheslines or

other facilities for drying or alring clothes shall be placed on
any Lot without prior written approval by the Architectural
Control Committee in accordance with Article VIII, unless they
are not Visible From Neighboring Property.

17. Blanket Utility Eagements. There is hereby created a
blanket easement upon, over and under each Lot and the Common

Areas for ingress to, egress from and the installation, replace-
ment, repair, maintenance, operation and existence of all
utility equipment and service lines and systems, as such eguip-
ment lines and systeme are installed in connection with the
initial development of the Lots, Common Areas and congtruction
of buildings thereon.

18. Overhead Encroaghments. No tree, shrub or planting of
any kind shall be allowed to overhang or encroach upon any

public right-of-way, bicycle path or any other pedestrian way
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from ground level to & helght of eight (8) féat without prior
written approval by the Architectural Control Committee in
accordance with Article VIIT.

19. VYehicles and_Parking.

(2} As used in this section, the term "Motor Vehicle®
means a c¢ar, van, trudk, - recreational vehicle, motor home,
motorcyale, all terrain vehicle, utllity vehicle, pickup truck
or -other motor vehicle.

(b} No mobile home, travel trailer, tent trailer,
trailer, camper shell, boat trailer, boat or other gimilar
equipment may be parked, kept or stored on any Lot or Caommon
Area without the prior written approval of the Architectural
Control Committee.

(c) Except as permitted by Subsection (d} or (e) of
this section, no Motor Vehicle may be parked, kept or stored an
any Lot or Common Area or on any public or private street
without the prior written approval of the Architectural Control
Committee,

(d) Motor Vehicles owned or leased by an Owner or
Occupant of a Lot must be parked in the garage of the Dwelling

the parking of all such Motor Vehicles, in which case such Motor
Vehicles may be parked in. the driveway situated on the Lot
provided such Motor Vehicles do not_exceed seven (7) feet in
height and do not exceed eighteen (18} feet in length, are not

any kind may be stored on the Common Area, and no Motor Vehicle
may be stored on a Lot s0 as to be Visible From Neighboring
Property. For purposes of this subgection, a Motor Vehicle
should be deemed stored if it is covered by a car cover, tarp or
other material. Recreational vehicles, motor homes and similar
vehicles owned or leased by an Owner or Occupant which exceed
seven (7) feet in height and/or exceed eighteen (18) feet in
length may be parked in the driveway on a Lot for the purpose of
loading—~er—tnlcading, but in no event shall such recreational
venicle, motor hHome or similar vehicle be parked in the driveway
for more than twenty-four (24) consecutive hours or For more
than seventy-two (72) hours within any seven (7) day period,

(e) Motor Vehicles owned by guests of an Owner or
Occupant may be parked in a garage or the driveway on a Lot or
on a public or private street for a period not to exceed
seventy-two (72) hours within any seven (7) day period, but no
such Motor Vehicle may be parked on a public or private street
ovarnight.

(f) The Board of Directors shall have the right and
power to adopt rules and regulations governing the parking of
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Motor Vehicles on Lots and Common Area and implementing the
provisions of this section.

(g) No Motor Vehicle shall be constructed, xrecon-
structed or repaired on any Lot or Common Area in such a manner
as to be Visible From Neighboring Property, and no incperable
vehicle may be stored or parked on any Lot or Common Area in
such a manner as to be Visible From Neighboring Praperty.

20. Declarant’s Exemption. Nothing contained in this
Declaration shall be construed to prevent the congtruction,
installation, creation, operation or maintenance by Declarant,
or their agents, during the period of development and construc-
tion of West Bank of Improvements including, but not limited to,
landscaping equipment or signe deemed necessary or convenient by
Declarant, in its sole discretion to the development and sale of
property within West Bank, provided that any such Improvements
shall be generally consistent, in terms of appearance and
quality, with similar Improvements and landscaping elsevhere
within West Bank.

21. Window Coverings. No external window covering or
reflective covering may be placed, or permitted to remailn, on
any window of any building, structure or other Improvement
without prior written approval by the Architectural cControl
Committee in accordance with Article VIII. Further all cur-
taing, blinds, interior shutters and the window coverings or
window treatments which are Visible From Neighboring Property
shall be neutral in color. HNo bedsheets, blankets, bedspreads
or other items not designed for use as curtains or other window
covering shall be used for such purposes, whether permanently or
temporarily, if they are Visible From Neighboring Property.

22. Garages. The interior of a garage situated upon a Lot
shall be maintained by the Owner and Occupants of the Lot in a
neat, clean and presentable condition. Such garages shall be
used for parking vehicles and storage only, and shall not be
used or converted for living or recreational activities. Garage
doors shall be kept closed at all times except to the limited
extent reasonably necessary to permit the entry or exit of
vehicles or Persons.

23. Antennas, Poles, Towers and Dishes. No television,
radio, shortwave, microwave, satellite, flat or other antemnna,
pole, tower or dish shall be placed, constructed or maintained
upon any Lot (including, but not limited to, upon tha roof or
exterior walls of any Dwelling Unit or other structure), unless:
(a) the antenna, pole, tower or dish is fully screened and not
Visible From Neighboring Property due to a parapet wall which
conformg architecturally with the structure of the Dwelling Unit
or other structure; or (b} the antenna, pole, tower or dish is
otherwise fully and attractively screened or not Visible From
Neighboring Property. Any means of ©ecreening or doncealnment
shall (in either case (a) or (b)) be subject to the Design
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Guidalines and to approval by the Architectural Control Commit-
tee in accordance with Article VIII. Notwithstanding the
foregoing, the Architectural Control Commjittee may adopt a rule
or other Guidelina permitting an Owner or Occupant to install
and maintain a flagpole upon the Owner’s Lot, provided that the
location and size of the flagpole (and the number and size of
any flag(s) mounted thereon) may be regulated by the Architec-
tural Control Committee and may, 1f so provided in the rule or
other Guideline, be made subject to the prior approval thereof
by the Architectural Control Committee.

24. Tanks. No tanks of any kind (including tanks for the
storage of fuel) shall be erected, placed or maintained on or
under any Lot but nothing herein shall be deemed to prohibit use
or storage upon any Lot of propane or similar fuel tanks with a
capacity of ten (10) gallons or less used in connection with a
normal residential gas barbecue, grill or fireplace. Further,
thies section shall not be deemed to prohibit use or storage upon
a Lot of an aboveground propane or other fuel tank used in
connection with heating a spa or "hot tub" so long as the tank
either (a) has a capacity of ten (10) gallons or less; or (b) is
appropriately screened, in accordance with the Design Guidelines
or as otherwise approved by the Architectural Control Committee,
soc as not to be Visible From Neighboring Property.

25. Underground Facilities. No cesspool or well may be
dug or installed on any Lot.

26. Qutdoor Burning. There shall be no outdaor burning of
trash or other debris, provided, however, that the foregoing
shall not be deemed te prohibit the use of normal residential
barbecues, other similar ocutside cooking grills, outdoor
fireplaces or confined fire or barbecue pits or facilities
designed for such purpose.

27. Fencesg.

(a) All fences shall be approved in advance by the
Architectural Control Committee and, except as otherwise
approved pursuant to Article VIII, shall be painted or colored
- to match the exterior of the structure(s) enclosed by or upon
the same Lot as the fence. All fences shall be subject to the
Design Guidelines and to Architectural Control Committee
approval including, but not limited to, approval of location and
height. No fence shall be permitted to interfere with existing
recorded restrictions, drainage ways or easements.

(b) No structure, shrubbery or other vegetation shall
be permitted to exist on any Lot, the height or location of
which shall be deemed by the Architectural Control Committee (i)
to constitute a traffic hazard, (ii) to be unreasonably
unattractive, or (iii) to be unreasonably detrimental to
adjoining property.
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28. Leasing. All leases shall be in writing and shall
provide that the terms of the lease shall be subject in all
respects to the provisions of this Declaration, the Articles,
Bylaws and Association Rules. All tenants shall be subject to
the terms and conditions of thisz Declaration, the Articles,
Bylaws, Association Rules and Design Guidelines as though the
tenant were an Owner {except that the tenant shall not have any
voting rights appurtenant te the Lot occupied by the tenant
other than pursuant to an express written assignment complying
with this Declaration). Each Owner shall cause tenants or other
Occupants of the Owner’s Lot to comply with this Declaration,
the Articles, Bylaws, Association Rules and Design CGuildelines
and, to the extent permitted by applicable law, shall be
responsible and liable for all violations and losges caused by
any such tenants or other Occupants, notwithstanding the fact
that the tenants or other Occupants are also fully liable for
any violation of each and all of those documents.

29. Encroachments. There are reserved and granted for the
penefit of each Lot over, under and across sach other Lot and
t+he Common Areag, and for the benefit of the Coumon Areas, over,
under and across each Lot, non-excluslve easemants for encroach-
ment, support, occupancy and use of affected portions of the
Lots and/or Common Areas as are encroached upon, used and occu-
pied as a result of any original construction design, accretion,
erosion, deterioration, decay, errors in original construction,
movement, settlement, shifting or subsidence of any building,
structure or other Improvements, or any portion thereof, or any
other cause. In the event any Improvements on a Lot, or on the
Common Areas, are partially or totally destroyed, the encroach=
ment easement shall exist for any replacement which is rebuilt
pursuant to the original construction design. The easement for
maintenance of the encroaching Improvement (s} shall exist for as
long as the encroachment exists; provided, however, that no
easement of encroachment shall be created due to the willful
misconduct of the Association or any Owner or other Perszon. Aany
easement of encroachment may, but need not, be cured by repair
and restoration of the Improvement.

30. Grades, Blopes_and Drainage. Ko Owner shall in any
manner alter, modify or interfere with the grades, slopes oX
drainage on his Lot or on any other part of the Property. No
structure, landecaping or other material shall be placed or
permitted to remain on or within any slopes nor shall any other
activities be undertaken which may damage or interfere with
established slope ratios, create erosion or sliding problens or
which may change the direction of flow of drainage channels or
obstruct or retard the flow of water through drainage channels
or across Lots.

1. Chemicals., The Architectural Control Committee shall
have the power, but not the duty, from time to time to prohibit
the use of particular chemicals on any Lot or on any portion of
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West Bank, and no Owner shall use, or allow to be nsed, such
chemicals on any portion of West Rank.

32. Poisongusg Plants and Allergens. The Architectural

Control Committee shall have the power, but not the duty, from
time to time to prohibit the use of particular plants on West
Bank because of the poisonous nature of the plant or likelihood
of allergic reactions caused by contact, ingestion of the plant
or airborne pollens, and no Owner shall use or plant, or allow
to be used or planted, such plants on any portion of West Bank.

33. HNoise. No power tools, speaker, horn, whistle, bell
or other similar sound facility or equipment shall be permitted
upon any Lot which is capable of producing any sound in sxcess
of sixty-five (65) decibels measured at a point one hundred feet
(2007} from: (a) the outside of any Improvement within which the
sound emanates; or (ii) the gapeaker or other similar sound
facility or equipment from which the sound emanates. Yo
activity shall be undertaken or permitted upon any Lot which
causes any sound, whether intermittent, recurrent or continuous,
in excess of forty~five (45) decibels measured at any point on
the boundary line of sald Lot. Decibel weasurements shall be
the average of at least three (3) and at most five (5) decibel
readings by a qualified engineer. In the event an Owner is in
vielation of this section, the cost of retaining the qualified
engineer may be assessed against the Owner. The foregoing
provisions shall not, however, prohibit the installation or use
of devices designed and used solely for security purposes.

34. Time sharing Prohibited. No Owner shall create

undivided interests or any other interest in a Lot for time
sharing or similar purposes. The purpose of this restriction is
to prohibit shared ownership or other arrangements regarding any
Lot which result in the intermittent use of such Lot or the
overburdening of Common Area facilities.

35. Design Guidelines. All Dwelling Units shall conform
to ninimum design criteria as follows: (1) all housing to have
concrete tile or tile roofs that may be approved by the Town of
Gilbert; (ii) all housing to have enclosed garages with a
minimum capacity for two (2) automobiles; (iii) all housing to
have ground-mounted air conditioners; (iv)} all housing to be
stucco, brick, or other materials as may be approved by the Town
of Gilbert on all four sides; (v} all housing to have stucco
"pop outs” on front elevations, or elements as approved by the
Town of Gilbert to add integrity to the streetscape of the
development; and (vi) all interior walls visible from the street
and return wall to incarporate stucco finish as approved by the
Town of Gilbert.

ARTICLE X = GENERAL PROVISIONS

1. Enforcement; Binding Effect; Term. All of the cove-
nants, conditions, restrictione and other provisions of this
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Daclaration (as amended or supplemented from time to time in
accordance with the provisions hereof): (a) shall run with and
bind Weszt Bank; (b) shall inure to the benafit of and shall be
enforceable by the Association, each Owner and their respective
legal representatives, heirs, successors and, assigns; and (c)
shall remain in full force and effect until January 1, 2050, at
which time the conditions, covenants, restrictions and other
provisions shall automatically be extended for successive
periods of twenty-five (25} years each unless revoked by an
affirmative vote of Membars holding not less than seventy-five
percent (75%) of all votes in the Association. Notwithstanding
any such revocation of this Declaration, each Owner of a Lot
(and the owner’s Occupants, agents, guests and invitees} shall
nevertheless have a permanent easement across the Common Areas
for access to the Owner’s Lot and for access to and use of any
recreational facilities that may exist on the Common Areas at
the time of the revocation.

2. Anmendments.

(a) This Declaration may only be amended by the
written approval or the affirmative vote, or any combination
thereof, of Owners representing nhot 1less than seventy-five
percent (75%) of the total votes in the Agsoclation, except
that, for the purpose of this Section X(2) only, Declarant shall
be deemed an "Owner" with one {1) vote per Lot owned for so long
as Declarant owns any Lot. No amendment shall be effective
until it i=s Recorded.

(b) So long as the Declarant is a Member of the
Agsociation, any amendment to this Declaration must be approved
in writing by the Declarant.

(¢) Any amendment of this Declaration ig subject to
the provisions of Section X(5).

{(d} Unless a later effective date is provided for in
the amendment, any amendment to this Declaration sghall be
effective upon the Recording of the amendment.

3. Easements for Utilities. There is hereby reserved to
the Association the power to grant easements upon, across, over
and under the Common Areas for installation, replacement, repair
and maintenance of master television antenna systems, security
and similar systems, and all utilities, including, but not
limited to, water, sewer, telephone, cable television, gas and
electricity, and for delivering or providing public or municipal
services such as refuse collection and fire and other emergency
vehicle access (which easements shall also include appropriate
rights of ingress and egress to facilitate inetallation,
replacement, repair and maintenance, and the delivery or
provision of the public, municipal or emergency services);
provided, howaver, that no such easement shall interfere with a
bwelling Unit or its reasonable use and the easements shall
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require the holder of the easement to repair any damage caused
to the property of any Owner through use of the easement.

4. No Partition. No Person acguiring any interest in the
Property or any part thereof shall have a right to, nor shall
any Person seek, any judicial partition of the Common Araas or
any Lot, nor shall any Owner sell, convey, transfer, assign,
hypothecate or otherwise alienate all or any of such Owner’s
interest in the Common Areas or any funds or other assets of the
Assoclation except in connection with the sale, conveyance or
hypothecation of the Owner’s Lot (and only appurtenant thereto),
ox except as otherwise expressly permitted herein. This section
shall not be construed to prohibit the Board from acquiring and
disposing of tangible personal property nor from acquiring or
disposing of title to real property (other than disposition of
title to the Common Areas) which may or may not be subject to
this Declaration.

5. FHA/YA Approval. So long as there is a Class B
Membership in the Association, the following actions shall

require the prior written approval of the FHA or the VA:
annexation of additlonal properties, dedication of Common Areas
and amendment of this Declaration.

6. No Absolute Liability. No provision eof this Declara-
tion shall be interpreted or construed as imposing on Owners
absolute liability for damage to the Common Area or any Lot.
Owners shall only be responsible for damage to the Common Area
caused by the Owners‘ negligence or intentional acts.

7. References to VA and FHA. In various places through-

out this Declaration and the Articles and Bylaws, referencesg are
made to the VA and FHA and, in particular, to various oconsents
or approvals required of either or both of such agenciess. Such
references are included so as to cause this Declaration and the
Articles and Bylaws to meet certain requirements of such
agencies should Declarant request approval of West Bank by
either or both of those agencies., However, Declarant shall have
no obligation to request approval of West Bank by either or both
of such agencies. Unless and until the VA or the FHA have
approved West Bank as acceptable for insured or guaranteed loans
at any time during which such approval, once given, has been
revoked, withdrawn, cancelled or suspended and there are no
outstanding mortgages or deeds of truast recorded agalnst a Lot
to secure payment of an insured or guaranteed loan by either of
guch agencies, all referencez herein to required approvals or
consents of such agencies shall be deemed null and void and of
no force and effect,

8. Temporary Sign Easement. Declarant hereby reserves to

itself and its agents a temporary easement over, upon and across
those portions of the Common Areas adjacent to (or visible from)
publicl dedicated streets and roadways fTor purposes of
installing and maintaining signs identifying Persons building
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upon or develeping portions of West Bank and/or identifying
portions of West Bank as they are being devaloped. The eazement
reserved hereby shall expire and terminate upon completion of
construction and sales activities in West Bank, but in no event
later than fifteen (15) years after the date this Declaration is
Recorded.

a, Declarant’s Rights. Any of the special rights and

obligations of DPeclarant may be shared wlth other Persons,
provided that the sharing shall not reduce an obligation nor
enlarge a right beyond that contained herein, and provided,
further, that no such sharing shall be effective unless it ig in
2 written instrument signed by Declarant and duly Recorded.
While any of these special rightes and obligations may be shared
by such a transfer, no such transfer shall have the effect
causing multiple Persons to be (or have all of the rights and
privileges of) Declarant for purposes of this Declaration.
Notwithstanding any provisions contained in this Declaration to
the contrary, so long as construction and/or sale of Lots
continues, it shall be expressly pexmissible for Declarant to
maintain and carry on upon portions of the Common Areas and Lots
such facilities and activities as, in the sole .opinion of
Declarant, may be reasonably reguired, convenient or incidental
to the construction and/or sale of Lots including, but not
limited to, business offices, signs, model units and sales
offices, and Declarant sghall have an easement for access to and
operation and maintenance of all such facilities. The right to
maintain and carry on such facilities and activities =shall
specifically include the right to use Lots and other portions of
West Bank owned by Declarant and any clubhouse or community
center which may be owned by the Association, for models, sales
offices and other purposes related to Declarant’s sales and
davelopment activities on or with respect to West Bank. This
section may not be amended without the express written consent
of Declarant; provided, however, the rights contained in this
section shall terminate upon the earlier of: (a) two (2) years
from the conveyance of the first Lot to a Class A Member; or (b)
upon Recording by Declarant of a written statement that all
sales activity bhas ceased or that Declarant otherwise
relinguishes the rights reserved to Declarant under this
section.

10. Intexrpretation of the Covenants. Except for judicial
construction, the Association, by 3its Board, shall have the

exclusive right to construe and interpret the provisions of this
Declaration. In the absence of any adjudication to the contrary
by a court of competent jurisdiction, the Board’s construction
or interpretation of the provisions of this Declaration shall be
final, conclusive and binding as to all Persons and proparty
benefited or bound by the provisions of this Declaration.

1l. Severability. A determination by any court of compe-
tent jurisdiction that any provision of this Declaration is
invalid or unenforceable shall not affect the validity or
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enforceability of any of the other provisions of this Declara-
tion, but the provision shall be deemed modified to the minimum
extent necessary to make it or its application valid and
enforceable.

12. Rule Against Perpetuities. If any interest purported

to be created by this Declaration is challenged under the rule
against perpetulties or any related rule, the interest shall be
construed as becoming void and of no effect as of the end of the
applicable period of perpetuities computed from the date when
the period of perpetuities starts to run on the challenged
interest. The "lives in being" for computing the periocd of
perpetuities shall be (a) those which would be used in deter-
mining the validity of the challenged interest, plus (b) those
of the issue of the Board who are living at the time the period
of perpetuities starts to run on the challenged interest.

13. Change _of _Circumstances. Except as otherwisce
expressly provided in this Declaration, no change of conditions

or circumstances shall operate to extinguish, terminate or
modify any of the provisions of this Declaration.

14. Declarapt’s Disclaimer of Representations. Anything

to the contrary in this Declaration notwithstanding, Declarant
makes absolutely no warranties, representations or agreements
whatsoever that the plans presently envisioned for the develop-
ment of West Bank, in whole or in part, can or will be carried
out, or that any land now owned or hereafter acquired by
Declarant is or will be subjected to this Declaration, or that
any such land (whether or .not it has been subjected to this
Declaration) is or will be committed to or developed for a
particular (or any) use, or that if any such land is once used
for a particular use, the use will continue in effect.

15, Linitstion on the Declavant’s [Liebility. Notwith-
standing anything to the contrary herein, it 1s expressly agreed

that Declarant shall have no personal liakility to the Associa-
tion, or to any Owner, Occupant or other Person, arising under,
in connection with, or resulting from this Declaration except to
the extent of Declarant’s interest in West Bank.

16. Reference to Covepnants In Deeds; Binding Effect.

Deeds to, and instruments affecting, any Lot or any other part
of West Bank may contaln the provisions of this Declaration;
but, regardless of whether any such reference is made in any
deed or instrument, each and all of the provisions of this
Declaration shall run with and burden West Bank and each portion
thereof and ke bkinding upon each Owner and Occupant and all
other parties having any right, title, or interest in, or
otherwise coming upon, using, or enjoying West Bank, their
heirs, personal representatives, executoras, administrators,
successors and assigns.
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17. Gender and Number. Wherever the context of this
Declaration so requires, words used in the masculine gender
shall include the feminine and neuter genders; words used in the
neuter gender shall include the magculine and feminine genders;
words in the singular shall include the plural; and words in the
plural shall include the singular.

18. Captions and Titles. All captions, titles or headings
of the articles and sections in this Declaration are for the
purpose of reference and conhvenience only and are not to be
deemed to limit, modify or otherwise affect any of the provi-
gions hereof or to be used in determining the intent or context
thereof.

IN WITNESS WHEREOF, Declarant has caused this Agreement to
be executed to be effective as of the date set forth above.

VALENCIA HOMES, INC,, an Arizona
corporation, successor-in-interest
to Clarion Homes, LIC, an Arizona
limited  liabllity company, a/k/a
Clarion/ L.L.C.

By: ¥
1te:_ Ughtevooloct

THE FORECAST GROUP, L.P., a
california iimited partnarship

MER/153191.4/VANO-00001
35



STATE OF ARTZONA )
ES.

County of Maricopa )

The foregoing instrument was acknowledged before me this
200  day of HMay, 1997, by A€~ MNetsowd ¢« the
PLESIDEWT of VALENCIA HOMES, INC., an Arizona
corporatlion, succesgor-in-interest to Clarion Homes, LLC, an
Arizona limited liability company, a/k/a Clarion, L.L.C., for
and on behalf of such corporation. .~

Notary Public \“/

\WMVM\%WA\W«‘.\%\KWW
NOTARY PUBLIC 5
STATE OF ARZONA
/4 County of Maficons
g~ CATHERINE O. PENNEY
3 My Commission Exphes Nov. 20, 2000
S L B 1

My Commission Expires:

MNoveMEed 29 2000

STATE OF ARIZONA )
) ss.

County of Maricopa )

iThe foregoing instrument acknowledged before me this

12 1997, by . the

%l : Vo gtiief THE FORECAST GROUE, L.i., a california

1im ted partnerhlp, for and on behalf of such limited
partnership.

—
otary Public

My Commiesion Expires:

NOTARY PUBLIC
STATE OF ARIZONA
Maricopa County
clihs PATRICIA A. FREEMAN

My Appo!ntmant Explres 02008/01
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EXHIBIT uavw
Legal Description of Wegt Bank

Lots 1 through 168, inclusive and Tracts A, B, C, D,

E, F, and G of West Bank, a reslidential davelopment in the Town
of Gilbert, Arizona, according to the plat recoxded on December
15, 1955, at Boock 407 of Maps, Page 45 thereof, Maricopa County
Recorder. .
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